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I. INTRODUCTION 
-----•-Mfl'l1� 

I the appellant, Peter Garrido, respectfully submit 

that I have been prejudiced and denied the fundamental 

rights to due process and a fatr trial by the trial court 

ana prosecution. The proceedings in the superior Court of 

Washington in King County, stemming from my alleged conduct 

of June 13, 2020 were conducted erroneously . With full 

knowledge, the actions of the deputy prosecutor assigned to 

my case, require vacation of my conviction and dismissal of 

the underlying charges. 

The state failed to obtai.n and provide discoverable 

evidence that was materi.al, and unlawfully suppressed other 

evidence contrary to the state's narrative. 

' In order to lower the sta.te O s burden, and to obstruct a 

fair and just trial, the sta.te al.so improperly influenced 

the court to reject all legal remedies proposed by the 

defense. The state's failure to pursue justice, and 

vicariously by the trial court, was in violation of the 

rules of professional conduct as well as the Sixth and 

Fourteenth Amendments. 



II. STATEMENTSOF FACT 
•- a r ,n ti 111H�111<w1 J 

The Appellant. stands convicted of one count of Assault 

lst0
, the alleged victim being a Mr. Ha.asan. The Appellant 

invoked the af.firmative defense o.f s elf-defense. 
ll<tM>__,, I ii< 

Mr. Hassan, by his own testimony, was irate at the time 

of his inc.id.ent with the Appellant, and wa.s found. by the 

tr i.al jt:tdge, the Hon. Mathew Segal, to have been 

confrontational. He wa.s als o  an active participant tn the 

dispute and the pr:lmary agressor: initiating the inctdent on 

6/13/20 (as noted in the judge's Statement of Fa.ct following 

sentencing). 

Witnesses M ike Banker, Kelsey Bingham, and as relayed 

by the sworn testimony of Washington State Patrol Det. John 

Ford, Glori.a. Thomas, all descdb(:ld Mr. Hassan to have been 

enraged; committing various acts of felon.ions harassment 

and/or assault. The r ecord clearly shows that Mr. Hassan's 

involvement in this matter was what primar.ily caused 

numerous indiv.iduals to call 911 on the day in questton. 

The witness Mr. Banker stated that Mr. Hassan went to 

the Appellant's car (a Mazda) and started "banging on the 

left f'ron:t quarter panel 11 before he was repelled. 

by Mr. Garrido. 'RP2 689:15-620:22. Ms. Ahmed (Bassan•s 

wife) also placed. Mr. Hassan by the driver side door an.d 

l 



fender of the Mazda. RP2 653:12--654:20. 

Mr. Banker. affi.rmed the following: 11Q: Do you remember 

him (Mr. Hassan] hitting the car? A: Yes11
• RP2 704:12-

704: 13. He furtht�r esta.bli..sed Mr. Hassan gesturing at the 

dri.ver and attacking the the .Appellant and/or Appellant',s 

car. 

Ms. Ahmed a.lso revealed {in conjunction with testimony 

g.iven i.n a de.fense coum:;el interview) the actual extent to 

which Mr. Ha.ssan approached the Appellant 's car. RP2 

671:21-672:22. She also conf.i.rmed having witnessed Mr. 

Hassan's location when he was shot. RP2 674:1-4. 

With respect to the missing material evidence (the 

sweater) , Mr. Hassan a.ttested to the fa.ct that his upper 

garments were taken by the Wa.shington State Patrol (WSP), 

and that he was sent to the hospital i-.dthout his upper 

garments. RP2 568:J.-23. 

The WSP contends tha.t the officers did not 

take . custody of that clothing, de,spi te it's apparent 

usefulness a.s material evidence: testimony of Det. Early. 

RP2 774 & 1033. He later ordered Mr. Ha.ssan's clothing 

collected and turned into evidence. That remaining clothi.n.g 

was collected from the hospi ta.1 l'!2, ,g2x_lj3_ ];�t�.F. • 



Mr. Hassan .ins.isted to being at least 6 feet away from 

the Mazda. at all times, even up to thE� point of the 

shooting. Nevertheless, he later admitted to coming up to 

the defendant's window. '.RJ?2 539:16-17, 538:18. Ms. Ahmed 

contradicted her husband's testimony, andplaced Mr. Hassan 

at the driver side door at the time of the shooting. Mr. 

Ha.ssan never ad .mi tted. to ( at any time) bt:ing less than 6 to 

8 feet away from the Appellant's car. RP2 675:1-21. 

Witness Kelsey Bin.gham (in the first trial) attested to 

Mr. Hasean's anger and menacing the defendant's vehicle that 

mainly caused her to call 91 1 (RP 679:25-770:25, 772:16-

773: 4) , noting the severity of the situation as a 

professional psychiatr.tc worker. 

Oijana Coric, a WSP Cdme Lab forensic expert assigned 

to the case, also testified that the WSI? had not obtained 

the sweatshirt worn by Mr. Hassan. She te,stif ied that had 

the swea.tshirt been provi.ded, she could have accuratt}ly and 

scientifically determined the d.istance between the gun 

muzzle and Mr. Ha.ssan when he was shot. RPl 901:1-902:25. 

Matt Noedel, a WSP Crime Lab forensic expert al.so 

testified to the standard nature and accuracy of the test. 



Gunshot residue testing, according to Mr. Noedel could 

reveal absolut e proof of the distance and path of a gunshot 

to a ta.rget, from 4 to 6 feet awa.y. RP2 1232:1-1237:10. 

The materiality of'the miss ing upper•garmenta is thus 

clearly established a.nd is necessary in. determining the 

intent and efficacy of the cr:tme charged.. The mi.ssing 

material evidence reveals the neglec tful investigation by 

WSP, and prejudiced the App!�llant. 



GROUND 1 
THE STATE VIOLATED THE APPELLANT'S FOTJRTll1EN�t:'fl AMgNDMENT 
RIGHT BY FAILING TO 11PllOVE BEYOND A REASONABL,E DOUBT11 

ALL ESSEN'rIAL E:LEMENTS OF ASSAUL'I' IN 1�HE F'IRST DEGREE 

ThE!l mandate to prove beyond a reasonable doubt all 

facts necessary to constitute the cr:tme charged, is 

guaranteed by due proc'!ess. I!l x,-e: .!,:\n:�h.�£, 397 U.S. 3.58 364 

25 L.Ed. 2d� (IV Amendment u.s. ConsHt1.rtion; Const. Artkle 

1, §3.) 

Criminal assault .requires unlawful fo.rce. �9.lie.11 v,:. 

Winters, 58 wash 436 108 I? .10'"17 ( 1910); State v. Ru.sh 14 
�- .......,,._,W ,$fl � ��.,...�� 

Wn. 2d 138 127 P.2d 4121 (1942); �- 73 wn.2d 

701 440 P.2d 815 (1968). 

When a defense of self�•defense ts entered., the 

defendant negates an essential element of the crime. §,t,a,te 

-��, 101 wn. 2d 612, 6 15 (1984)(cf. �, 

98 wn.2d 484, 490 (19.83); State v. Hanton, 94 Wn.2d 129, 
�ill .,,ii,,·-* It \  -

132, 614 P.2d 1280 cert. denied, 499 U.S. 1035, 66 L.Ed.2d 

497, 101, s.ct. 611 (1900. ) 

The mens rea of Assa.ult in the F:i.rst Degree, is "w.ith 

intent to .i.nfl .ict great bodily harm". RCW 911 .• 36.0ll(l)(a) • 

.Self-defense is defined by statute, RCW 9A.16.020(3). 

The Supreme Court has held it :ls 0imposs.ible for one who 

a.cts .in self defen,se to be aware of the f a.cts or 

circumstances". State v. Acosta 101 wn.2d@ 616. 
�• �:,,. 1.,�1111 J 111 -I" 
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In Mccullum the Supreme Court ruled "self defen,se  
.i:101, 11, ·---

negates in.tent . 11 Id .  a.t 61 7 (citing State v • . M,c,p1l11..un , 

supra. ) 

11The burden to disprove si;;1lf-defenae is upon the state.'' 

S tate v. Leblanc 34 wn.App. 306 , 660 , P .2d  1142 , r ev .i,:'lw 

denied 100 Wn . 2d 1021 (1983 . )  

GROUND 2 
THE sT.K!rE vr.or..ATEn ouE PRocEss AND T'HE APPb;LLANT • s 
SIX'rH AMENDMEN'r R IGHT 'I'O NOTICE OF 'I'HE ELEMENTS 
CHARGED , AND TO OV!i':RCOME THI:; NEX�ATION OF IN'I'EN'I' 

An accu,s ed has the coristi tution a l  right to knoi;.,1 the 

charges against them , VI Amendment U . S .  Constitution ; WA 

Const . Articl e 1 ,  § 3 .  To know the 11.nature and ca.use' 1 o f  

the accusati on is a uni. ver .sa1 and elementary doi ctine. 

AF,21;,en5t,i, v •.... ��,�.r,-��l,, 53 U . S .  466 , 4.99 , (2000) (citing 

flerri0$1 ,v. �w ,'!.or):,,,, 422 U.S .  853m 857m (J.975 } ) .  

Due process n�qtdres a jury to  find be�yond a reasonable 

doubt every fact necessary to constitute the crlme. CrR 

2 .  l (  a) ( l) ; Id.  (citing .!.!l .. r e: ty__;_n!3_hie_, supra) : & !.t.?te, y.  
��jp,Esyik , 117 Wn.2d 93 97 (1991) ; as well as s,ta;t e, Y.� 

v�.ng;�i:;E�;!:!. 125 wn. 2d 782 , 787 (1995 ) ) .  

The essential element specifies " the very ill ega lity of 

behavior charged . "  

7 



143 ,  14, 7 (1992) ,  ( c,iting United States v .  Cina , 699 F. 2d 853 
"' ��- l1 ,1 . II.It *"!I• 

859 ( 7th Ctr . 1983)). 

The state was demanded to overcome the negation of 

intent, thus notice of addition.al essent:tal element was 

demanded. 

GROUND 3 
Tl-IJ.f':r'.RiAL COURT'S DENIAL OF A DISMISS.AL, DUE TO FAILfJRE 
BY Tl!E STATE 'It) OBTA.IN MAT:IBIU .AL EXCOLl?A'l'ORY EVIDENCE , 
DENIED THE DEF.ENDAl\lrl� BIS SlXT\1 .AND FOUR'I'E:EN'I'B AMENDMENi' 
RIGHT 'I'O DUE PROCESS OF LAW , AND A FAIR '.'.PRIAL . 

The Sixth and Fourteenth Amendments 911arante& the rights of 

an accused, especially to that of a fair trial .  Pd.or to 

the second trial defense , counsel .S<)Ught dismissal pursuant 

to CrR 8. 3 , due to the loss and failure to retrieve key 

exculpatory evidence establi.shing self-d,e.fense . 

Now , the Appellant argu.e.!i! further that tht:i denial of 

the sweatshirt was an essential e lement ne(�ded by the state 

to disprove self-defensE? beyond. a.. reasonable doubt , pursuant 

to RCW 9A . H,. 020. ( 3) & Wash . 



This evidence , if obtained or preserved, would have 

proved material a.s ninculpatory and exculpa.tory" in nature 

as held in California v. Trombetta, 467 U . S .  497,  49B . 
-Ill ii 1$1 I I I 

. 
• II m• • •• : jii ll(  

Appellant objects to burdenshifting , and argues tha.t 

denial of aml failure to preserve ma.ted.al evidence is i.n 

violation of due process as held in Yp�1n51bl,ood _':I.� .A�t:.�<?.1')!� 

( 488 U.  S , 51) , and serves to deny with its lack the. ability 

by the sta.te to disprove self-defense . As the article of 

clothing was mated.al ,:1nd not replaceable in is we:i.ght to 

any other inferences of evid.enc€:' in this case . 

GROUND 4 
to/11� ....... ---

'l'BE 'fRIAL COURT VIOLA.TE!D THE APPEf .. t.ANT' S SIXTH 

AMENDMENT RIGHT '!10 A SPEEI)Y TRIAL. 

On March 1, 2021 , the trial court enter,�d an order of 

conHnuance , CP-23 . Councel fUed. a. notice o:f appea.rance on 

March 5 ,  2021 , CP-25 . 

'lbe time to trial exp.i . .ration dat(1 wa.s met on June 30 , 

202L In conj1.mction with C.rR 3. 3 ( b) {2) ; IV Amendment U .S . 

ConsHtution & Wa.shtngton Const . Article 1 § 3 ,  

No va.Ud resetting of the cormnenceooent date is Htitted. 

on the Index of records to thi,i! case.  'l?ha court thus (�rri:N:l , 



for mundane and/or roi1tine rea.sons , and allowed the trtal to 

be delayed in violatton of due prpcess and procedure a.s 

out:1 .tne-/2! in �t!...Y.:....!!!1.X.,<?.r.t�i., 167 Nn . 2d . 130 . '!'he delay (:>:.f. 

tdal was in parttcular damaging to Appellant , leavinq him 

in legal jeopardy ;noel im.able tc, ltve life at ea,s1,e duE� to thi,t 

du:r·EH'.:l,S a serimi,1.Ei tria.l imparts on a. defendant . 

All act:b:::,n1:1 ;�.:e·ti:f�r Jun 30 , 2021. violated. App!'IUant ' a  

rights to a :sp��edy trial . 

1 0 



GROUND 5 
�STATE COMMITrEO MALICIOUS PROSECUTION THROUGH 
BREACH OF' PROt•'ESSIONAL & CONSTITUTIONAL RESPONSIBILI'rY 
AS OJ.l'FICERS OF THE COURT. 

A prosecution should. be bas ed on probative evidence and 

sound reas on. A prosecutor mus t  act with impartiali ty and 

in the interest of promot:Lng j ustice. §..1:_a:-e v. 'fhp,r£aer:� .. E;ll, 

172 wn . 2 d  438 & !!;_a�e. v.:.. .. TJ2ieq·_x 190 Wn. App. 680. 

'Doctrine on due process and f air trial is violated 

anytime the state seeks con victi.on on arbitrary and. 

capricious: grounds. The State acted on obstina.te reason ,  to 

incite the passions and prejudices of a jury; I t  presented 

inflammatory  arguments and and · conjecture all throughout the 

tdal and in closing argumen ts . 

61 Wn.App. 353 & §,t!),te Y
..::.. 

11uson 13 Wn.2d. 660 , the court 

affirmed that " the prosecutor sh ould not use arguments 

calculated to inflame the passion s  or prejudices of [ a. J  

jury" . 

The State made unceasing inf lammatory  remarks with 

reckless. disregard, beyo.nd the remedy of any curative 

instruction .  In cross-examination of the wi tness PhD. 

Gerlach the state asked the witness if she knew that Mr. 

H assan was black , as this must h ave provided the b as is of 

i ssues with the Appellant. 



The pros ecution further alleged t hat  t he Appellant wa.s 

dishonest , acted with malicious intent, knowledge of 

cr iminality, a.no s uperflciality of publ ic s ervice when he  

failed to call 911, .i n direct conflict of the right to 

s ilence under the Fifth Amendment . Th e state committed 

poignant and deliberate characte.r assas s ina.tion t o  

improperly prompt conviction by way of outrage instead of 

what might be seen a s  ma.t erial inculpatory evidence. 

'I'he state improp erly acted. a s  a witness a.nd juror in 

it' s clo.sing arguments when it claimed that t he D efendant 

was being untruthful and merely mirroring t he t estimony of 

other wi tnesaes . Th:i. s was contra.ry t o  · the Rules of 
_.. 

' J�• ""'� 

Evidef!£e/C:£in1ina..!_EFES!e�d,in2s , the .[ash,ing;t9.Il,,, Rv\t,S:. o� . 

�('��;tioM\ , �-2.,��" �4..$t sci:, !�.!t�. v. Jp!!,EJ.!i 13 wn.App. 2d, 

� .. !f2.1!� 169 Win. 1\pp 797, s�ate v. �.9pda� 171 ,  S tat_! 

.Y,• R':1;!£! 102 wn. 2d 140, state v. cas e 49 Win. 2d  66, & §_!:at� 

!.: y�n5a,� 155 ,  507.  

The rem edy for pros ecutorial m isc ond uct is r eversal of 

the conviction and r emand for r etr.ial. In light of 

flagrant and deliberate m isconduct, the appellant moves the 

c ourt,  for reversal of conviction, and for dismissal under 

t :1. 



mali.cious prosecution s tandards. Since the State therefore 

violated due process , profes,sional conduct oa.ths and fair 

trial procedures , as are outlined. in Qgyle V..:., Oh�? 426 

u.s .  610 499 , CrR 8 . 3(b) , Sta.ts v .  Miles 73 6 7 ,  State v .  
!!I I .-i,i,1� _,t....,.:.e.,llll;te tt II i • 

fu...indSe;\,.'L 180 423 , State v .  Pete 152 546 , & .§.t;aj:2, v,., 

M0.!!319,�FX 163 wn. 2d. 

1 3  



IV . CONCLUSION 
••- I ,d:'e. __. 

With full knowledge and l ack of m aterial evidence, and 

based on unreliable informa.tion provided by their m ain 

witnes ses ,  the state neverthel es s brought charges . The. 

WSP f ailed to obtain key m aterial evidence. Because the 

evidence w as cl early exculpatory in n ature, the la.cl<: of this 

evidence constitutes prej udicial error . The trial court 

thus erred in its f ailure to d ismiss b ased on  the grounds 

s pecified in the defense memorandum o f  11/9/22 . 

The Appell ant is entitled to relief under the 

cumulative error doctrine, Brad� V:,•. �erxla,n,E_, and �...n.g;blood 

v. Arizona. A retrial or d ismissal is required pursuant to 
Ii ,, ...,....__ 

CrR 8 . 3 (b) ;  The prosecution deliberately and cons istently 

failed to seek j ustice, committed mis cond uct, and cannot 

dis prove s elf-defense beyond a reasonable doubt • 

.;;19•lh 
Signed and respectfully submitted this _ d ay of 

March, 2024 , in Aberdeen, Washingto n. 

by: Pete�Appellailt 
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FILED 
1 0/7/2024 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASH INGTON 

STATE OF WASHINGTON ,  

Respondent, 

V. 

P ETER LEWIS-FERNANDO GARRIDO,  

Appellant. 

No. 85 1 1 9-5-1 

DIVIS ION ONE 

UNPUBL ISHED OPI N ION 

CHUNG, J .  - Peter Garrido appeals h is conviction for assau lt in the first 

degree with a fi rearm enhancement. Garrido cla imed self-defense. On appeal ,  

Garrido al leges the trial court violated h is right to present a defense by excluding 

evidence relating  to the victim's prior convictions  and that i t  erred in declin ing 

p roposed defense instructions regard ing firearm rights and miss ing evidence .  

Garrido also asks us to  remand for the trial cou rt to strike the Victim Penalty 

Assessment (VPA) imposed at sentencing .  And he presents a statement of 

additional g rounds for review (SAG) .  We affirm Garrido's conviction ,  but remand 

to the trial court to strike the VPA from h is judgment and sentence.  

FACTS 

The State charged Garrido with assau lt in the first degree with a firearm 

e nhancement for shooting Abd ifatah Hassan d u ring a road rage incident. 

Ga rrido's first trial resu lted in a hung jury. At retria l ,  witnesses testified to the 

fo l lowing events . 



No .  851 1 9-5-1/2 

On June 1 3, 2020 , around midday, Garrido was driving h is b lack Mazda 

southbound on I nterstate 5 ( 1-5) near Federa l  Way. Hassan ,  accompan ied by h is 

wife and their th ree-year-old son , was driving h is black BMW. 

Accord ing to Garrido ,  the a ltercation began when he and Hassan tried to 

merge into the same lane at the same time, causing Hassan to "become 

enraged." Hassan and Hassan's wife were screaming and "g iving [h im] the 

finger." Garrido sped up in an attempt to get away, but Hassan chased him, 

th rew things at h is car, and "purposely tapped" the rear end of Garrido's car with 

h is  car. Hassan gestured for him to pul l  over, and Garrido did so. Garrido testified 

that Hassan ran to Garrido's car and tried to open the d river's side door, but it 

was locked . H assan gestured to Garrido to get out of the car. Garrido said he 

lowered his d river's side window to talk, but before he cou ld speak, Hassan 

struck him on the side of the. head with h is fist. Garrido said he grabbed his gun  

from the glove box and "showed i t  to  [Hassan] in the hopes that he  would back 

away, "  but Hassan "came at [h im] again" so Garrido shot once, aiming for 

H assan's arm.  Garrido asserted that there was no other way to get Hassan to 

stop the attack. Garrido did not see b lood , so he assumed the bu l let missed and 

p roceeded to d rive to h is g irlfriend's house in  Auburn .  

Hassan 's version of  events d iffered sign ificantly from Garrido's. According 

to Hassan, the a ltercation began when Garrid o  "basical ly swerved onto Lis to 

overtake us." Th is caused Hassan to spi l l  h is tea ,  which upset h im. Garrido 

"fl i pped us off and then started b rake-checking  us" and threw objects at Hassan's 

car. Hassan admitted that he responded by throwing a water bottle at Garrido's 

2 



No .  851 1 9-5- 1/3 

car, but den ied that h is car contacted Garrido's car at any time during the 

incident. 

Hassan pu l led over to the side of the freeway in an attempt to "de-escalate 

the situation and be done with it," but Garrido pu l led over and parked behind h im.  

Hassan thought Garrido was getting out of h is car ,  so he decided to walk towards 

Garrido's car to keep Garrido away from h is fam i ly. As Hassan approached , 

Garrido laughed and held up h is phone to take a photog raph .  Hassan 

approached the driver's side window and asked , "What is the matter with you?", 

Garrido then grabbed h is gun  and shot Hassan .  Hassan testified he was stand ing 

about s ix feet away frdm Garrido when he was shot, and he den ied h itting 

Garrido or  reach ing into Garrido's car. It is und isputed that Hassan was unatmed 

and did not have anyth ing in h is hands du ring the incident. Garrido "fl ipp[edl 

[Hassan] off" and drove away from the scene. 

Hassan's wife Jowharaay Ahmed testified that the incident began when 

Hassan was forced to swerve to avoid being struck by Garrido's car. She said 

Hassan pu l led over and went to the Mazda "so that way he doesn't come to us." 

Ahmed testified that at the time of the shooting ,  Hassan was located "on the side 

front fender of the Mazda,  the d river's side" and agreed that it appeared Hassan 

was "standing right outside the driver's side window." She could not recall 

whether she was sti l l  inside the car when the shot was fired . Ahmed said neither 

she nor her h usband was a rmed with anyth ing or had a firearm in their  car. She 

said Garrido "fl ipp[ed] [her] off" as he d rove away. 

3 



No. 851 1 9-5-1/4 

Several other eyewitnesses who o bserved the altercation also testified at 

trial. Kelsey Bingham said she saw two cars d riving aggressively and later saw 

the same cars parked on the .shoulder, with the driver of the front car walking 

towards the driver of the back car and putting h is hands on the driver's door. 

Melan ie Johns testified that she saw both cars driving erratical ly. Later, she saw 

the cars parked on the shoulder with two men standing outside when one 

suddenly "flew back" as if inju red. And M ichael Banker testified that he saw a 

water bottle thrown from a BMW at a Mazda, then the Mazda sped away with the 

BMW in pu rsuit .  The cars were both passing other cars, and then, near the 320th 

exit, the BMW pu lled over, fol lowed by the Mazda.  The driver of the BMW got out 

of his car, approached the Mazda, wh ich was behind the BMW, and started 

"h itting the veh icle front left quarter pane l . "  The driver of the M azda ,  sti l l  s itting in 

the d river's seat, then "raise[d] something black" and Banker heard a " loud 

sound ." Banker said he "saw d istance" between the men and that he did not see 

the d river of the BMW punch the driver of the Mazda .  

The bu l let entered on  the left side o f  Hassan's abdomen below the rib 

cage and exited on the right  side. After being shot, Hassan first "ran to [a] d itch 

for safety, "  and after Garrido drove off, Hassan got in h is car. H is wife was 

a l ready on the phone with 91 1 .  Respond ing officers and Hassan's wife removed 

H assan's upper garments before medics arrived at the scene and transported 

h im  to Harborvievy Medical Center. 

Police ran the license p late of the Mazda and determined that the owner 

was Garrido ,  a Seattle Pol ice Department records technician who held a valid 
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concealed weapons permit. Garrido's supervisor ind icated that he called out s ick 

rough ly an hour  and a half after the shooting .  Garrido was arrested at home two 

d ays after the incident. Police recovered the handgun  used in the shooting from 

Garrido's bedroom and a single fired shel l  from the back seat of his car. 

Garrido admitted that after the incident he removed the front and rear 

l icense plates from h is car and stored them in the trunk, but cla imed that he did 

so  out of fear that Hassan might have his l icense plate n umber and could find 

h im  to retal iate . Garrido also adm itted that he d id not ca l l  91 1 or  report the 

incident, but explained that he d idn't th ink  the bu l let h it H assan and he wanted to 

seek lega l  help before speaking with pol ice "because of myself being Black and 

Latino ."  The defense a lso presented the testimony of Dr. Apri l Gerlock, a 

psych iatric n u rse practitioner who opined Garrido suffered from post-traumatic 

stress d isorder (PTSD) based on past traumatic events and that h is PTSD 

impacted h is behavior after the confrontation with Hassan .  

The jury convicted Garrido as  charged . Garrido appealed . 

DISCUSSION 

Garrido raises several issues on appeal . He argues the trial court violated 

h i s  right to present a defense and that it e rred in fai l ing to give certain proposed 

instructions. He a lso chal lenges the VPA imposed at sentencing.  And he assigns 

additional errors in a SAG. 

I .  Right to Present a Defense 

Garrido a rgues the trial court deprived h im of h is right to present a 

defense by excluding evidence regarding Hassan's prior acts and convictions to 
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impeach his cred ibi l ity. We d isagree that the exclusion of this evidence was 

constitutional error. 

The Un ited States and Wash ington State Constitutions do not mention a 

r ight to present a defense; a claim of a violation of this right is more appropriately 

classified as a violation of a defendant's right to confront the witnesses against 

h im or her. See State v.  Ritch ie ,  24 Wn . App . 2d 6 1 8 ,  628 n .3 ,  520 P .3d 1 1 05 

(2022) (citing U .S .  CONST. amend . VI ;  CONST. art. I , § 22) . The right to present 

testimony and evidence in one's own defense is not without l imitation . State v. 

Orn ,  1 97 Wn .2d 343 , 352 , 482 P .3d 9 1 3 (2021 ) .  " [T]he Constitution permits 

judges to exclude evidence that is repetitive . . .  on ly marginal ly relevant or poses 

an undue risk of harassment, p rejudice, [or] confus ion of the issues." Orn, 1 97 

Wn.2d at 352 (quoting Holmes v. S .  Caro l ina ,  547 U .S .  3 1 9 ,  326,-27 ,  1 26 S .  Ct. 

1 727 ,  1 64 L. Ed . 2d 503 (2006)) (alterations in orig inal) . Sign ificantly, there is a 

"d istinction between evidence that merely bolsters cred ibi l ity and evidence that is 

necessary to present a defense. State v. Jennings, 1 99 Wn.2d 53,  66-67, 502 

P . 3d 1 255 (2022). 

To determine whether the trial court denied Garrido's r ight to present a 

defense, we apply a two-part test. kl at 58 . We first review the chal lenged 

evidentiary ru l ing for abuse of d iscretion .  kl at 58-59.  A tria l court abuses its 

d iscretion if no reasonable person Wou ld take the view it adopted . State v. Hal l ,  

1 1 2  Wn. App. 1 64 ,  1 69-70 , 48 P .3d 350 (2002) . If we find no abuse of d iscretion ,  

we then consider de  novo whether the exclusion of  evidence violated the 
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defendant's constitutiona l  right to p resent a defense. Jenn ings, 1 99 Wn .2d at 58-

59. 

To support h is theory of self-defense, Garrid o  sought to introduce 

evidence to impeach Hassan 's cred ibi l ity. First, he offered evidence regard ing 

Hassan 's 2008 conviction for breach of the peace fol lowing a car accident in 

wh ich witnesses stated Hassan assau lted the other  driver and said , " I 'm gonna 

fuck you up, b itch . I shou ld fucking ki l l  you ,  b itch ." Second,  Garrido offered 

evidence that in 2009, Hassan pleaded gu ilty to veh icle prowl in the second 

degree for stea l ing financial vouchers from his employer, a car dealer. In 201 3 , 

the conviction was vacated after H assan falsely informed the sentencing court 

that he had attended the Un iversity of Washington (UW) on a "fu l l  ride 

scholarsh ip" and g raduated at the top of h is class in 201 2 .  Additional ly, Garrido 

sought to introduce evidence that H assan 's October 2021 defense interview 

contained false or misleading statements regard ing the events underlying h is 

prior convictions, including h is cla ims regarding the UW. Garrido argued that th is 

evidence supported his argument that Hassan's attack put him in reasonable fear 

that he wou ld be harmed if he d id not defend h imself. 

Garrido does not argue an abuse of d iscretion in the trial court's 

appl ication of the ru les of evidence , and we find none. The trial cou rt ru led that 

Hassan's prior convictions were inadmissible under ER 609, ER 404(a), and ER 

405. 1 The court d id ,  however, permit cross-examination under ER 608(b) as to 

1 The court also ruled that evidence of Hassan's prior convictions was inadmissible under 
ER 404(b) , which provides that "[e]vidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show action in conformity therewith." Because ER 
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Hassan's false representation to the court in h is veh icle prowl case that he 

attended and graduated from the UW. 

ER 609(a) allows admission of prior convictions for the limited purpose of 

impeaching a witness if the crime was pun ishable by more than one year of 

imprisonment and the cou rt determines that the probative value outweighs the 

prejud icial effect, or if the crime invo lved d ishonesty or false statement. Such 

evidence is presumptively inadmissible for impeachment purposes if the 

convictions are more than 1 0  years o ld un less the proponent overcomes the 

p resumption with specific facts and circumstances establ ish ing that the pro�ative 

value of the conviction substantia l ly outweighs its p rejudicial effect. ER 609(b) ; 

State v. Jones ,  1 1 7 Wn.  App. 221 , 232 , 70 P .3d 1 71 (2003). Here, the court 

noted that breach of peace was not a crime of dishonesty. Further, it ru led that 

" [e]ven assuming that veh icle prowl in the second degree is a crime of dishonesty 

(and the Court is not aware of any authority holding that it is) ,  neither conviction 

was pun ishable by imprisonment of more than one year, both convictions are 

more than ten years old , and their p robative value does not substantia l ly 

outweigh their p rejudicial effect." The court d id not abuse its d iscretion in 

exclud ing this evidence u nder ER  609. 

While ER 404(a) genera l ly proh ib its admission of character evidence for 

the purpose of proving action in conformity therewith on a particu lar occasion , an 

exception to th is rule is that "[e]vidence of a pertinent trait of character of the 

victim of the crime offered by an accused" is admissible . ER 404(a)(2) .  Thus,  a 

404(a) specifically addresses when character evidence about a victim may be admissible, this 
analysis was unnecessary. 
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defendant may introduce evidence of the victim's violent d isposition to show the 

victim acted in a violent manner at the time of the crime. State v. Hutchinson ,  1 35 

Wn .2d 863, 886 , 959 P .2d 1 061 (1 998) ,  abrogated on other grounds by State v. 

Jackson ,  1 95 Wn .2d 841 , 467 P .3d 97 (2020). Specifical ly, as  here ,  when the 

d efendant claims self-defense and raises the issue of whether the victim was the 

fi rst aggressor, evidence of the victim's violent d isposition is re levant. See State 

v. Alexander, 52 Wn. App. 897, 900, 765 P .2d 321 (1 988) .  However, evidence of 

a character trait such as a victim's violent d isposition "must be in the form of 

reputation evidence, not evidence of specific acts ." Hutch inson ,  1 35 Wn .2d at 

886 (citing ER 404(a)(2); ER 405(a)) .  

On the other hand, a party may use specific acts to prove character if the 

pertinent character tra it "is an essential element of a charge, claim, or  defense," 

E R  405(b) . But specific act character evidence of.a victim 's propensity for 

v io lence is not an essential e lement of self-defense. Hutch inson ,  1 35 Wn.2d at 

886-87 . 

Here, as the tria l  cou rt noted , Garrido d id not seek to introduce reputation 

evidence about Hassan and cou ld "not introduce specific instances of conduct 

u nder a first aggressor theory." Nor were Hassan's prior convictions admissible 

to show Garrido's state of mind when the incident occurred , i .e . ,  a reasonable 

fear  of bod ily harm, as Garrido d id not know about them at the time of the 

shooting.  2 The court d id not err in exclud ing evidence of Hassan's prior 

convictions to impeach Hassan's credibi l ity u nder ER 404(a) and ER 405. 

2 Another permissible purpose for admitting evidence of a victim's prior violent acts is to 
show the defendant's state of mind at the time of the crime and to indicate whether the defendant 

9 



No.  851 1 9-5-1/1 0 

Having concluded that the trial cou rt d id not abuse its discretion by 

excluding the prior acts evidence through which Garrido sought to impeach 

Hassan,  next, we review de nova whether  the exclusion of th is proffered 

evidence nevertheless violated Garrido 's right to present a defense. "The second 

step in our  analysis requires us to examine whether the tria l  court's ru l ing ,  

despite being a proper application of the evidentiary ru les, nonetheless runs afou l  

of  either the state or  federal constitutions ."  Ritch ie ,  24 Wn. App . 2d at  628 . I n  

evaluating a defendant's right to present a defense, our  "pertinent concern" i s  

"whether both parties receive a fair tria l . "  kl at  634 (citing State v .  Darden ,  1 45 

Wn.2d 6 1 2, 622 ,  41  P .3d 1 1 89 (2002)) .  This concern "is heightened when a new 

or antiquated ru le appears to threaten the defendant's right to a fair tria l , "  but 

where the applied ru le is a "well-estab l ished , common ly uti l ized rule that has 

been appl ied time and again without any demonstrated detriment to the fai rness 

of proceedings, "  the concern is not paramount. Ritchie, 24 Wn. App. 2d at 634-

35 .  As we explained in Ritch ie, 

"At its core, the constitutional right to present a defense ensures the 
defendant has an opportun ity to defend against the State's 
accusations." Jennings, 1 99 Wn .2d at 66 , 502 P.3d 1 255. But "the 
Confrontation Clause guarantees on ly 'an opportunity for effective 
cross-examination,  not cross-examination that is effective in 
whatever way, and to whatever extent, the defense might wish . ' " 
Kentucky v. Stincer, 482 U .S .  730, 739,  1 07 S. Ct. 2658 , 96 L. Ed .  
2d 631 ( 1 987) (quoting Delaware v.  Fensterer, 474 U .S .  1 5 , 20 ,  106 
S .  Ct. 292, 88 L .  Ed . 2d 1 5  (1 985)) . According ly, when the 

had reason to fear bodi ly harm. State v. Cloud , 7 Wn. App. at 2 1 8. Such evidence is relevant only 
if the defendant knew of the acts before committing the crime. State v. Duarte Vela, 200 Wn. App. 
306, 326 , 402 P.3d 281 (2017) ("It is well establ ished that a victim's specific acts of violence, if 
known by the defendant, are admissible when the defendant asserts self-defense."); C loud, 7 Wn. 
App. at 2 1 8. Here, not only did Garrido not know of the prior convictions at the time he shot 
Hassan, but also, he sought to admit Hassan's prior convictions for the purpose of impeaching 
Hassan's credibility, not for the purpose of showing his own state of mind. 
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defendant has an opportun ity to present h is theory of the case , the 
exclusion of some aspects of the defendant's p roffered evidence 
will not amount to a violation of the defendant's constitutional rights. 
Jenn ings , 1 99 Wn.2d at 66, 502 P .3d 1 255. To be su re, "[t]he abi l ity 
of the defendant to ach ieve through other means the effect that the 
excluded examination a l leged ly would have produced is a factor 
ind icating that his right to confrontation was not violated ." Un ited 
States v. Drapeau, 4 14  F .3d 869, 875 (8th Cir. 2005) . 

24 Wn. App.  2d at 635. 

Garrido asserts that the appl icable ru les of evidence should g ive way to 

h is constitutional right to present a defense under the un ique facts of th is case . 

S pecifically, he points to confl icting eyewitness testimony regarding the d istance 

between Garrido and Hassan at the time of the shooting and the State's fai lure to 

p reserve Hassan's sweatsh irt, which cou ld have helped the jury to determine the 

d istance. Garrido contends that because cred ibi l ity was the primary contested 

issue at tria l ,  evidence impeach ing Hassan's cred ibi l ity-includ ing Hassan's 

behavior toward another driver under simi lar circumstances and Hassan's 

wi l l ingness to l ie in legal proceed ings-was relevant and necessary for h im to 

p resent his defense. 

We d isagree. The trial court excluded evidence of Hassan's prior 

convictions pursuant to "wel l-establ ished , commonly uti l ized ru le[s] that ha[ve] 

been appl ied time and again without any demonstrated detriment to the fa irness 

of proceedings." Ritchie, 24 Wn. App. 2d at 634-35 .  Moreover, Garrido was ab le 

to point to evidence supporting h is argument that Hassan's version of events was 

not credible. Although Hassan testified that he never touched Garrido's car and 

was standing s ix feet away when he was shot, two of the th ree eyewitnesses 

who observed the altercation testified that Hassan made physical contact with 
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Garrido's car near the driver's side window. And on cross-examination ,  Hassa?'s 

wife agreed that i t  appeared Hassan was "stand ing right outs ide the driver's side 

window." Add itional ly, the tria l  court al lowed Garrido to impeach Hassan's 

credibil ity with evidence that Hassan falsely claimed to have attended the UW 

and other related misrepresentations, and Garrido elicited th is information on 

cross-examination .  We therefore conclude that the tria l  court's evidentiary rul ings 

regarding Hassan's prior convictions and misrepresentations during h is 2021 

defense interview were proper applications of wel l-established ru les and d id not 

violate Garrido's right to present a defense. 

1 1 .  Proposed Jury Instructions 

Garrido contends the trial court e rred in not accepting his proposed set of 

j u ry instructions regard ing h is rig ht to carry a firearm and h is proposed "missing 

evidence" instruction .  We disagree. 

"Ju ry instructions are genera l ly sufficient where they are supported by 

substantial evidence,  properly state the law, and al low the parties an opportunity 

to satisfactorily argue their  theories of the case." State v. Espinosa, 8 Wn . App.  

2d 353 ,  360-61 , 438 P .3d 583 (20 1 9) (citing State v. Clausing, 1 47 Wn.2d 620, 

626, 56 P .3d 550 (2002)). "A defendant i n  a criminal case is entitled to have the 

ju ry fu l ly instructed on the defense theory of the case." State v. Staley, 1 23 

Wn.2d 794, 803, 872 P.2d 502 ( 1 994)) .  

Th is cou rt evaluates each ju ry instruction in the context of the instructions 

as a whole. State v.  Henderson ,  1 92 Wn.2d 508 , 5 1 2 , 430 P .3d 637 (20 1 8) .  "A 

tria l  court's refusal to g ive instructions to a jury, if based on a factual d ispute ,  is 
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reviewable on ly for abuse of d iscretion . "  State v. Walker, 1 36 Wn .2d 767, 771 -72 , 

966 P .2d 883 ( 1 998) . The trial court's refusal to give an  instruction based upon a 

ru l ing of law is reviewed de nova . State v. Su ll ivan ,  1 96 Wn . App. 277, 291 , 383 

P . 3d 574 (201 6) .  

A. Self-Defense I nstructions 

Garrido proposed standard self-defense instructions requ i ring the 

p rosecutor to d isprove self-defense ,  which the trial cou rt a l lowed . However, 

Garrido claims the tria l  court erred in refus ing to give the fo l lowing proposed 

i nstructions regarding his firearm rights : 

The Un ited States Constitution protects an ind ividua l's right to carry 
a handgun  for self-defense outs ide the home. 

A ho lder of a Washington State concealed pisto l l icense is 
permitted to carry a p isto l concealed on their person for the 
purposes of protection or whi le engaged in business, sport, or wh i le 
travel ing . 

A person l icensed to carry a concealed p isto l may lawfu l ly carry a 
loaded p istol in  a veh icle so long as the pistol is on the licensee's 
person o r  the l icensee is with in the veh icle at a l l  times that the 
pisto l is there. 

A person acting for the purpose of protecting h imself against the 
use of presently th reatened un lawfu l force by another may carry, 
exh ibit, d isplay, or draw a fi rearm. 

Garrido a rgues the proposed instructions were needed to make clear that 

h is possession of a concealed loaded fi rearm in  h is car and h is decis ion to 

d isplay the firearm as an act of self-defense were lawfu l and cou ld not be used 

as a basis to defeat h is self-defense cla im . We d isagree. The issue at tria l was 

Ga rrido's u n lawful use of his fi rearm,  not his possession . Garrido was permitted 

to , and d id ,  present evidence that he lawfu l ly pu rchased his firearm and that he 
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had a concealed pistol license that entitled h im to lawfu lly carry i t .  And Garrido 

presents no authority for the p roposition that h is proposed instructions were 

requ i red. The pattern self-defense instructions g iven by the trial court properly 

stated the law and al lowed Garrido to argue h is theory of the case . 

B .  Missing Evidence Instruction 

Garrido next argues that the trial court erred by refusing to g ive h is 

p roposed "missing evidence" instruction regard ing the sweatsh i rt Hassan was 

wearing when he was shot. We d isagree. 

"The missing evidence instruction is a permissive inference inst�uction that 

informs the jury that 'where evidence which wou ld properly be part of a case is 

within the control of the party whose interest it wou ld natura l ly be to produce it, 

and ,  . . .  he fails to do so,-the ju ry may d raw an inference that it would be 

u nfavorable to him . ' " State v. Derri , 1 7  Wn. App. 2d 376, 404 ,  486 P.3d 901 

(202 1 )  (a lteration in original) ( inte rnal quotation marks omitted)  .(quoting State v. 

B lair , 1 1 7 Wn .2d 479 , 485-86 , 8 1 6  P .2d 7 1 8  ( 1 991 )), aff'd but criticized , 1 99 

Wn .2d 658, 51 1 P.3d 1267 (2022) .  The missing evidence instruction appl ies 

where evidence " ' is with in the control of the party whose interest it wou ld 

n aturally be to produce it. ' " Derri , 1 7  Wn. App. at404 (interna l  quotation marks 

omitted) (quoting B lair, 1 1 7  Wn.2d at 485-86). The instruction  is not warranted 

when the evidence is un important, merely cumu lative ,  or when its absence is 

s atisfactorily explained. Derri, 1 7  Wn. App. 2d at 404. 

Police collected Hassan's clothes from the hospital as evidence .  None of 

H assan's upper garments , inc luding a b lack sweatshirt he was wearing du ring 
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the incident, were among the items col lected . Two defense experts testified at 

tria l  that cloth ing can be examined for gunshot residue to determine the d istance 

from the target to the muzzle of the gun when it was fi red .  

The  issue of the missing sweatsh irt was in itial ly raised by the defense 

after the first trial in a CrR 8 .3(b) motion to d ismiss based on prosecutorial 

misconduct for the State's fai lure to col lect and preserve the sweatsh irt. The 

court den ied the motion ,  concluding that the exculpatory value of the sweatshirt 

"was not apparent at the scene," there was no evidence of bad faith by the State, 

and the sweatshirt wou ld have been cumulative of evidence regard ing how far 

H assan was from Garrido when he was shot. At the conclusion of evidence in the 

second tria l ,  the defense p roposed a missing evidence instruction regarding the 

sweatsh irt, which the cou rt denied on the basis that the sweatshirt "was not 

particula rly within the control of the State" and it was "und isputed" that the 

sweatsh i rt went missing because it was removed from Hassan's body by 

responders who provided med ical assistance. 

Garrido asserts that the cou rt erred in refusing to give a missing evidence 

instruction because Hassan's upper garments were exclusively with in the State's 

control when removed from Hassan's body, yet responding officers "fai led to 

co l lect and preserve them for the investigation ." He fu rther contends that the 

m issing sweatshirt was important materia l  evidence because it cou ld have been 

tested for gunshot residue to determine whether or  not Hassan was within arm's 

reach of the gun when the shot was fi red .  
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shooting . Garrido acknowledges that the responding officers' fa i lure to col lect the 

sweatshirt was " l ikely a mere oversight." Garrido was able to present comparable 

evidence to what he claims the gunshot residue might have shown , i .e . , the 

d istance between the target (Hassan) and the muzzle of Garrido's gun ,  as 

mu ltiple witnesses testified regard ing the d istance between Hassan and Garrido 

when Hassan was shot. And Garrido was able to a rgue that the absence of the 

sweatsh irt showed a lack of evidence under the reasonable doubt standard .  

Garrido has not establ ished that he  was entitled to a missing evidence ju ry 

instruction .  

1 1 1 .  Victim Penalty Assessment 

Garrido was o rdered to pay the VPA pursuant to RCW 7.68 .035 at the 

time of h is sentencing . Under RCW 7.68 . 035(4) , wh ich became effective in Ju ly 

2023, trial courts are requ i red to waive the VPA if a defendant is ind igent as 

defined in RCW 1 0 .01  . 1 60(3) .  This court has appl ied this waiver to cases 

pending d i rect appeal when the law went into effect. See State v. E l l is ,  27 Wn. 

App. 2d 1 ,  1 6 , 530 P .3d 1 048 (2023) (citing State v.  Ramirez, 1 91 Wn .2d 732 , 

748-49, 426 P .3d 71 4 (20 1 8)) .  

The cou rt found Garrido indigent when it sentenced him, and h is d i rect 

appeal was pending when the law went into effect. The State does not object to 

remand to strike the VPA from Garrido's judgment and sentence. We accept the 

State's concession and remand for the superior cou rt to strike the VPA. 

1 7  



No .  851 1 9-5-1/1 6 

"To protect a defendant's due process rights ,  the State has a duty to 

p reserve and d isclose excu lpatory evidence." State v. Koel ler, 1 5  Wn . App. 2d 

245, 252, 477 P .3d 61 (2020) . But the State does not have " 'an und ifferentiated 

and absolute d uty to retain and to p reserve al l  materia l  that might be of 

conce ivable evidentiary significance in a particu lar prosecution . ' " State v. 

Wittenbarger, 1 24 Wn.2d 467, 475, 880 P .2d 5 1 7  ( 1 994) (quoting Arizona v. 

Youngblood , 488 U .S .  51 , 58, 1 09 S .  Ct. 333, 1 02 L. Ed .  2d 28 1 ( 1 988)) . Rather, 

" [t]he  State's duty extends only to material excu lpatory evidence and to 

'potential ly usefu l' evidence destroyed in bad faith by the State." Koeller, 1 5  Wn.  

App.  2d at  252 (quoting State v.  Armstrong, 1 88 Wn .2d 333, 345, 394 P.3d 373 

(20 1 7)) .  " In order to be considered 'material excu lpatory evidence', the evidence 

must both possess an exculpatory value that was apparent before it was 

d estroyed and be of such a nature that the defendant wou ld be unable to obta in 

comparable evidence by other reasonably avai lable means." Wittenbarger, 1 24 

Wn .2d at 475 (quoting Californ ia v. Trombetta , 467 U .S .  479, 489, 1 04 S .  Ct. 

2528 ,  81 L .  Ed . 2d 41 3 (1 984)) .  The presence or absence of bad faith tu rns " 'on 

the  police's knowledge of the excu lpatory value of the evidence at the time it was 

lost o r  destroyed . ' " State v. Groth , 1 63 Wn. App. 548, 558, 261 P .3d 1 83 (20 1 1 )  

(quoting Youngblood , 488 U .S .  at 56) .  

Garrido has not shown that the pol ice h ad a duty to collect the sweatsh i rt 

after it was removed from Hassan's body. As the trial court noted in denying 

Garrido's CrR 8 .3(b) motion to d ismiss, the excu lpatory value of the sweatsh irt 

wou ld not have been reasonably-apparent to officers responding to a freeway 
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IV. Statement of Additional Grounds 

In h is SAG, Garrido a l leges insufficiency of the evidence, violation of h is 

right to notice of the e lements charged , e rror based on missing evidence ,  

violation of  h is speedy trial rights , and prosecutorial misconduct. None of these 

addit ional g rounds warrants .appel late rel ief. 3 

A Sufficiency of the Evidence 

Garrido argues the evidence was insufficient to convict him because the 

State fai led to d isprove h is claim of self-defense . A cla im of insufficiency "admits 

the truth of the State's evidence and al l  inferences that reasonably can be drawn 

therefrom." State v. Sal inas , 1 1 9 Wn .2d 1 92 ,  201 , 829 P .2d 1 068 (1 992) . Al l 

reasonable inferences must be interpreted in favor of the State and most strongly 

against the defendant. !!t Additional ly, an appel late cou rt must defer to the trier 

of fact on issues of conflicting testimony, witness cred ib i l ity, and persuasiveness 

of the evidence. State v.  Fiser, 99 Wn. App. 7 14 ,  7 19, 995 P .2d 1 07 (2000) . 

Assau lt in the first degree requ ired the State to p rove that Garrido ,  with 

intent to inflict great bodi ly harm, assau lted Hassan with a firearm. RCW 

9A.36 .01 1 (1 ) (a) . Because a person acting in self-defense is acting lawful ly, proof 

3 After the parties' briefing was complete, Garrido filed a motion to supplement the 
appellate record under RAP 9. 1 0  to include "all clerk's papers," "all exhibits, "  "all verbatim [report] 
of proceedings, "  and "all discovery regard ing the probable cause and information." He contends 
that "[c]ounsel's designation omits key parts of the record needed to adjud icate this matter as 
briefed in the Statement of Additional Grounds." However, Garrido  has not indicated how these 
add itional records would be helpful for review. Even though appel lants are not required to cite to 
the record or 13uthority in their SAG, they must sti l l  " inform the court of the nature and occurrence 
of [the] alleged errors," and this court is not required to search the record to find support for the 
d efendant's claims. RAP 1 0. 1 0(c); State v. Meneses , 1 49 Wn. App. 707, 71 6 , 205 P .3d 916  
(2009) . And as  Garrido's counsel noted in  a letter attached to Garrido's motion, discovery 
m aterials that were not introduced at trial cannot be used to support any claims on direct appeal. 
The m otion is denied. 
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of self-defense negates the intent element of assau lt. State v. Brown , 94 Wn . 

App.  327 , 343 n .4 ,  972 P .2d 1 1 2 (1 999) . When raised by a defendant, the State 

must d isprove self-defense as part of its burden to prove beyond a reasonable 

d oubt that the defendant committed the offense charged . State v. Meza , 26 Wn. 

App. 2d 604, 620, 529 P .3d 398 (2023). "Evidence of self-defense is evaluated 

'from the standpoint of the reasonably prudent person ,  knowing al l  the defendant 

knows and seeing al l  the defendant sees . ' " State v .  Walden ,  1 31 Wn .2d 469, 

474, 932 P .2d 1 237 ( 1 997) (quoting State v. Janes, 1 21 Wn.2d 220, 238 , 850 

P .2d 495 (1 993)) . Reasonable force in  self-defense is justified where there is an 

a p pearance of imminent danger. State v. Bradley, 1 4 1  Wn.2d 731 , 737, 1 0  P .3d 

358 (2000) . The degree of force used is l imited to what a reasonably prudent 

person wou ld find necessary u nder the conditions as they appeared to the 

defendant. Walden,  1 31 Wn .2d at 474 . 

To refute the claim of self-defense , the State provided evidence that the 

force used was more than necessary in l ight of the apparent danger. It is 

u nd isputed that Hassan was unarmed when he approached Garrido's car and 

that  Garrido ro l led down h is window and shot Hassan .  And in chal lenging 

Garrido's credibi l ity, the State pointed out that Garrido fled the scene without 

ca l l ing 9 1 1 ,  removed h is l icense plates after the shooting ,  and that no evidence 

· corroborated h is claim that Hassan punched h im i n  the head . Viewing the 

evidence in the l ight most favorable to the State, the jury had sufficient evidence 

to refute Garrido's self-defense claim and to find that by shooting Hassan ,  

Garrido committed assau lt in  the first degree.  
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B. Right to Notice 

Garrido argues he was deprived of h is constitutional right to notice of the 

charges against him because the information fai led to a l lege that the State had 

"overcome the negation of intent." Garrido  is i ncorrect. An information is 

constitutionally defective if it fa ils to l ist the essential elements of a crime. State v. 

Zi l lyette, 1 78 Wn.2d 1 53 ,  1 58 ,  307 P .3d 7 1 2  (20 13) .  But lack of self-defense is 

n ot a n  essential statutory element that must be alleged in the charg ing 

document. See State v. McCu l lum,  98 Wn .2d 484, 493 , 656 P .2d 1 064 ( 1 983) 

( interpreting statutory language changes in homicide and self-defense statutes 

as evidence of legislature's intent "to re lieve the prosecution of the necessity of 

p leading the absence of self-defense") . Rather, "the absence of self-defense 

becomes another element of the offense which the State must prove beyond a 

reasonable doubt." kL at 493-94. Garrido received the notice to which he was 

entitled . 

C .  Missing Evidence 

Garrido argues that the tria l  court e rred in denying h is CrR 8 .3(b) motion 

to dismiss based on the missing sweatsh i rt. He contends the sweatshirt 

constituted materia l excu lpatory evidence and that the State's fai lure to preserve 

it violated his d ue process rights. 

We review a trial court's CrR 8 .3(b) ru l ing for abuse of d iscretion. State v. 
Mich iel l i ,  1 32 Wn.2d 229 , 240, 937 P .2d 587 ( 1 997). Relief under CrR 8 .3(b) 

requ i res a showing of arbitrary action or g overnmental misconduct and that such 

a ction prejudiced the defendant's rig ht to a fai r  trial .  State v. B rooks , 1 49 Wn . 
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App. 373 ,  384 , 203 P .3d 397 (2009) . As d iscussed above , the sweatsh irt was not 

material excu lpatory evidence that the State had a duty to col lect. The court d id 

not abuse its discretion in refusing to d ismiss Garrido's case on this basis. 

D. Speedy Trial 

Garrido argues that the tria l  cou rt violated h is CrR 3 .3  speedy trial rights. 

He asserts that the speedy trial period expired on June 30, 2021 , and that "no 

valid resetting of the commencement date is l isted on the index of records to this 

case." 

Our  criminal rules requ i re that the trial of an accused who remains in jai l  

after a rrest must commence within 60 days of arraignment. CrR 3 .3(b)(1 )( i ) .  The 

ru les a lso exclude periods of t ime for various reasons.  CrR 3 .3(e) . To preserve a 

claim for a speedy trial rule vio lation ,  the defendant must timely object to the 

setting of a trial that is outside of the speedy trial period . CrR 3 .3(d)(4) . The 

record before us does not show a speedy tria l  objection ,4 so Garrido has waived 

any claimed violation of the ru le. 

E. Prosecutoria l  M isconduct 

Garrido argues that prosecutoria l  misconduct deprived him of a fair trial. 

We review statements in a prosecutor's closing arguments in the context of the 

issues in the case , the total argument, the evidence addressed in the argument, 

and the jury instructions . State v. Boehn ing, 1 27 Wn . App. 51 1 ,  5 1 9 ,  1 1 1  P .3d 

4 To the extent that Garrido's claim may rest on matters outside the record, the issue may 
not be considered on direct appeal, but rather may be raised in a properly supported personal 
restraint petition. State v. McFarland, 127 Wn.2d 322, 338 n .5 ,  899 P.2d 1251  (1 995). As noted 
above, though Garrido moved to supplement the record, he did not identify specific portions that 
would support this (or any other) claim, and this court is not required to search the record for such 
support. RAP 1 0. 1 0(c). 
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899 (2005) . The defendant bears the burden of proving that the prosecutor's 

al leged misconduct was both improper and p rejudicial .  State v. Emery, 1 74 

Wn.2d 741 , 756 , 278 P .3d 653 (20 1 2) .  The fai lu re to object to an improper 

remark constitutes a waiver of error un less it is so flagrant and i l l-intentioned that 

it causes an enduring and resulting prejudice that cou ld not have been 

neutralized by an admonition to the jury. State v. Thorgerson , 1 72 Wn .2d 438, 

443 , 258 P .3d 43 (201 1 ) . 

"Mere appeals to jury passion and p rejud ice ,  . . .  are inappropriate." State 

v. Belgarde, 1 1 0 Wn.2d 504, 507, 755 P.2d 1 74 (1 988). Such arguments create 

a danger that the jury may convict for reasons other than the evidence .  State v. 

Ramos, 1 64 Wn. App. 327, 338, 263 P .3d 1 268 (20 1 1 ) .  Garrido claims that the 

prosecutor inflamed the passions and prejud ices of the jury during the cross

examination of Dr. Gerlock by asking whether she was aware that Hassan is 

Black. But th is question d id not occur during the second trial that resu lted in 

Garrido's conviction .  Du ring Garrido's first tria l ,  the court sustained a defense 

objection on the ground that the q uestion was a rgumentative and cumu lative but 

denied the defense's motion to d ismiss on th is basis . The proseGutor d id not 

repeat the question during cross-examination of Dr. Gerlock in the second tria l .  

Garrido next argues that the prosecutor "committed character 

assassination" du ring closing by arguing that h is  fa i lure to c_al l 9 1 1 after the · 

shooting showed that he  was d ishonest and knew what he d id was wrong.  

Garrido further asserts that these arguments were in "d irect conflict of the right to 

si lence under the Fifth Amendment." We d isagree. A prosecutor has wide latitude 
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to d raw reasonable inferences from the evidence during closing argument. 

Thorgerson ,  1 72 Wn .2d at 448 . Here ,  it is und isputed that Garrido d id not call 

9 1 1 ,  so h is fai lure to cal l  does not impl icate h is Fifth Amendment right to s i lence. 

See State v .  Escalante, 1 95 Wn.2d 526 , 529, 461 P .3d 1 1 83 (2020) (Fifth 

Amendment protects the right to be free from compel led self-incrimination) .  

I nstead , the prosecutor properly argued that Garrido's fai lure to cal l  91 1 

demonstrated that Garrido's version of events was not cred ible and that he acted 

with consciousness of gu i lt. 

Garrido a lso argues that the prosecutor " improperly acted as a witness 

and j u ror" du ring closing by arguing that he was being untruthfu l .  "A prosecutor 

may comment on a witness's veracity as long as a personal opinion is not 

expressed and as long as the comments are not intended to incite the passion of 

the j u ry." State v. Rodriguez-Perez, 1 Wn. App. 2d 448,  460, 406 P .3d 658 

(20 1 7) .  "Prejud icial error does not occu r until such time as it is clear and 

unmistakable that counsel is not argu ing an inference from the evidence,  but is 

expressing a personal opinion ." State v. McKenzie, 1 57 Wn .2d 44, 54, 1 34 P.3d 

22 1 (2006) (quoting State v. Papadopou los, 34 Wn . App. 397, 400, 662 P .2d 59 

(1 983) ) .  Here ,  the prosecutor d id not express h is personal opin ion as to Garrido's 

veracity or  gu ilt; rather, he responded to Garrido's self-defense claim by argu ing 

from the evidence that Garrido's version of events was not cred ib le .  

We remand to the trial cou rt to strike the VPA from Garrido's sentence.  

Otherwise, we affirm h is conviction .  
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WE CONCUR: 
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